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This work is licensed under a Creative Commons Attribution 3.0 License and you may use, copy, distribute, transmit and adapt it (including for your own commercial purposes) under the terms of that licence.


Important

This document is the product of a collaborative project in which the companies and associations listed below have participated but they have made no formal or informal commitment to it.

Please note that the aim of this project is not to restrict the commercial freedom with which companies sell mutual funds.

Its aim is to improve the commercialisation of mutual funds by developing a common legal foundation and an adaptable technical framework that is capable of supporting a wide variety of business models.

It aims to make the process of selling mutual funds more efficient for all parties involved, from the making of a sales agreement through to the payment, reporting and reconciliation of the commissions that it enables.

This is an open project, which welcomes wide industry participation from promoters, distributors, fund buyers and industry associations.

Companies and associations that have contributed (whether by working group, by providing written feedback to a consultation, by facilitating briefing sessions or by providing infrastructure support) to the DMFSA collaboration project include:
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BlackRock
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Brown Brothers Harriman
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Franklin Templeton
Fund-F
HSBC Trinkhaus
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Metrosoft
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Part 1: Introduction

Parties who declare their willingness to use the DMFSA model fund sales agreement:

· Will use it where they consider it to be appropriate and practical, taking into consideration the type of distribution and the willingness of each party to the agreement to use the model;

· Will not use it where they consider it to be inappropriate or unpractical;

· May amend it directly or by using the "amendments" facility of the DMFSA standard (which is described in another document);
· May always elect to use more substantial proprietary terms in their sole discretion and without providing their reasons.

The model has been drafted to support simple distribution by private placement and/or public offer between a fund promoter and its distributor. The model has not been designed to support:

· Distribution by a fund platform (in which the platform operator does not assume the responsibilities of distributor with respect to AML under applicable laws);

· Structured product investments, where special restrictions might apply to investments in the funds or fund of funds;

· Business in which one of the parties acts as "introducer" only;

· Investments via life insurers (life link agreements);

· Distribution in the United States of America or to US Persons.

The model fund sales agreement was originally drafted in English and will be issued in other languages from time to time. In the event of any disagreement between the English text and any translation, the English text shall prevail.

Part 2: Model fund sales agreement
General terms and conditions applying to the promotion of investment funds
1.
Interpretation

1.1
Under these Terms:

"Agreement" means these Terms, the Appointment Document and (if any) the Country Schedule;

"Appointment Document" means the document signed between the Distributor and the Company incorporating these Terms by reference and under which the Company appoints the Distributor to distribute the Shares of the Funds. The Appointment Document contains, in particular, the details of the Distributor, of the Shares, of the Region and the terms of remuneration for the Distributor;

"Company" means the Fund or its management company or any other entity duly authorised to appoint distributors for the Shares;

"Distributor" means the entity appointed hereunder to promote and distribute the Shares to investors in the Region through a sales force, banking network, private banking or similar organisation;

"Funds" means the investment funds as listed in the Appointment Document;

"Market Timing" means subscriptions or purchases into, switches between or redemptions or sales from the various Funds (whether such acts are performed singly or severally at any time by one or several persons) that seek or could reasonably be considered to appear to seek profits through arbitrage or market timing opportunities as more fully defined by the Funds' Prospectus or by applicable laws or regulations;

"Operating Memorandum" means a document agreed between the Company and the Distributor which elaborates on all operational aspects of the relationship. Except if provided otherwise in the Appointment Document, the Operating Memorandum does not form part of the Agreement;
"Prospectus" means the current prospectus and simplified prospectus or key information document of a Fund and any supplement or addendum or updated version thereof;

"Region" means the jurisdiction(s) indicated in the Appointment Document;

"Sales Material" means all offering documents referring to the Funds including the Prospectus provided by the Company;

"Share" means a share or unit of a Fund;

"Country Schedule" means the document (if any) signed by the Distributor and the Company incorporating these Terms by reference and containing any additional terms specific to the Region, and

"Terms" means these terms and conditions.

1.2
In these Terms, unless otherwise specified:

1.2.1
references to "clauses", "sub-clauses", "appendices" and "paragraphs" are to clauses, sub-clauses, appendices and paragraphs of these Terms;

1.2.2
headings to clauses are for convenience only and do not form part of the operative provisions of these Terms and shall be ignored in construing the same;

1.2.3
a reference to any statute or statutory provision shall be construed as a reference to the same as amended or re-enacted from time to time;

1.2.4
references to a "person" shall be construed so as to include any individual, firm, company, government, state or agency of a state, local or municipal authority or government body or any joint venture, association or partnership (whether or not having a separate legal personality); and

1.2.5
references to a "document in writing" and "signed" shall be construed to include dematerialised forms of communication including electronic signatures and documents sent via electronic media as agreed between the parties from time to time.

2.
Appointment of the Distributor

2.1
The Company appoints the Distributor, on a non-exclusive basis, to promote and distribute Shares of the Funds authorised for sale or distribution to the public in the jurisdictions of the Region as further defined in the Appointment Document. The Distributor is further allowed to sell and place the Shares in accordance with relevant local private placement rules where a Fund is not authorised for public distribution. The Distributor shall not, without the prior written consent of the Company, make offers of a Fund to categories of investors to which, under the local laws of a jurisdiction, a numerical limit or quota with respect to investing into a Fund applies. The Distributor shall not undertake private placement activity in respect of a Fund in a jurisdiction that would require the Fund to register with a local regulator or result in the Fund or the Company incurring an obligation to provide tax or other reporting. The Distributor hereby accepts such appointment on the terms and conditions set out in the Agreement.

2.2
The Distributor may, for the purpose of this Agreement, use its network of offices as further described in the Appointment Document and undertakes that its network of offices shall comply with the provisions of this Agreement. Any failure by its network of offices to comply with this Agreement will be deemed a failure of the Distributor. Unless otherwise provided in the Appointment Document, the Distributor is not permitted to appoint sub-distributors.
2.3
The Distributor shall promote the Shares and shall for such purpose use the Prospectus and sales material relating to the Shares, which will be made available by the Company. Upon notification by the Distributor to the Company, the Distributor may also produce and issue its own sales material, on the condition that the Company reserves the right to object to the use of the Distributor's sales material and to make, or to cause the Distributor to make, any changes it deems required. The Distributor must ensure that the sales material it produces is consistent with the Sales Material and bears sole responsibility for its content.

2.4
The Distributor shall only offer or make available Shares to third parties:

2.4.1
in circumstances where,

(i)
it acts in full compliance with laws on anti money laundering applicable to the Distributor or the Funds and, in the case where the Fund is domiciled in a country of the European Union, it has no reason to know or suspect that the source of the third parties’ funds would not comply with the requirements of the European Directive 2005/60/EC, and
(ii)
it is aware of the identity of such third parties;

2.4.2
where the Distributor has satisfied itself that each third party is a person to whom an offer of Shares may properly be made;

2.4.3
The Distributor shall not offer or make available Shares to a US Person as defined in regulation S of the 1933 US Securities Act, unless otherwise provided for by the Prospectus of the relevant Fund.

2.4.4
The Distributor is aware of any tax implications arising from its involvement in the Distribution of Shares and will act in compliance therewith.

2.5
To the extent that the Distributor does make information regarding any Fund available on an internet web-site, the Distributor shall ensure that the marketing via the internet is such that it could not be considered to be the marketing of any Fund in any country in which the Fund has not been registered for sale to the public. The Distributor is solely responsible for complying with all laws and regulations applicable to marketing via the internet.
3.
Specific obligations of the Company

3.1
The Company shall make available to the Distributor, in written or by electronic means, such information as the Distributor reasonably requires to perform its duties hereunder as reasonably requested by the Distributor from time to time. The Company may post such information on a website at its discretion.

3.2
The Company undertakes to keep the Distributor informed of approved changes to the investment policies of the Funds and any supplements relating to the Prospectus.

4.
Restriction to the promotion of Shares by the Distributor

The parties further agree that the Company may, from time to time, restrict the promotion of Shares by the Distributor and limit the orders placed by or through the Distributor with respect to all or some Shares as further described in the Appointment Document to a certain amount (which may be zero) for a given period. The Distributor undertakes to abide to such restrictions. In case of breach, no remuneration is due to the Distributor for the relevant subscriptions/purchases.

5.
Operating Memorandum

The Distributor shall act in accordance with the provision of the Prospectus and the Operating Memorandum in respect of subscription/purchases, switches or redemptions/sales of Shares. If the Distributor holds Shares on behalf of its customers, whether in its own name, the name of an affiliate or a nominee name, then it, its affiliate or its nominee, will be the legal owner of all Shares of the Funds in the account for all purposes under the terms of the relevant Fund's Prospectus. The Company must provide information such as periodic statements, annual reports and shareholder notices to the Distributor only and the Distributor is solely responsible for communicating this information to its own customers as may be required under the arrangements between the Distributor and its customers.
6.
Expenses

The Distributor shall be responsible for all costs and expenses incurred by it in connection with the promotion of the Fund but shall not be required to meet any costs and expenses that are to be met by the Fund under the terms of the Prospectus.

7.
Remuneration of the Distributor

The Distributor shall be entitled to such remuneration in relation to its distribution, sales of Shares and servicing of its clients, as described in the Appointment Document. All commission or remuneration payable under this Agreement shall be inclusive of any tax due, in particular value added tax. Both parties may disclose such remuneration as required by the applicable laws and shall comply with applicable laws with respect to the receipt or the payment of such remuneration.

8.
Warranties, Undertakings and Representations

The Distributor warrants and undertakes that:

8.1
in exercising its powers and performing its duties under this Agreement, the Distributor shall:

(i)
comply with all applicable laws and regulations and takes full responsibility for determining whether a Fund is a suitable investment for the persons he offers it to; and

(ii)
not contravene the provisions of the Prospectus.

8.2
it will offer Shares only to persons who have duly been identified as beneficial owner in accordance with local legislation and international laws on anti-money laundering as may be in force from time to time.

8.3
where the Fund is not authorised for public offering in all or part of the Region, it will only market and make the Shares available to the extent, if any, that this is permitted by applicable law to a person to whom an offer of shares can be properly made in accordance with the terms of the Prospectus;

8.4
whenever the Distributor is making Shares available in a non-FATF (Financial Action Task Force) jurisdiction, the Distributor undertakes to apply FATF equivalent money laundering prevention standards and to further provide, upon request by the Company, a written certification of such an undertaking and if required by a competent authority, to provide the Company with identification documents, which may include documentation to identify underlying beneficial owners(s) (e.g. as nominee or trustee). Failure to provide required documents may result in the refusal to issue Shares, the withholding of redemption proceeds and/or commissions and/or the inability to effect further transactions.

8.5
it will not hold itself out to any third party as having the authority to act as an agent or representative of the Company or of the Fund;

8.6
it will not initiate or permit any transactions which it knows to be, or has reason to believe to be, related to Market Timing; and

8.7
it will comply with the cut-off time set out in the Prospectus and to ensure in any event that all orders sent to the Company for execution at that day's net asset value are only those which are received before the cut-off time. The Distributor acknowledges the right of the Company to process any orders received after the relevant cut-off time on the following business day.

The Distributor represents that:

8.8
it has all necessary legal, regulatory or other licenses required to conduct business in the Region and to perform its obligations under this Agreement;

8.9
it has full authority to enter into this Agreement and this Agreement shall be a valid and binding obligation on the Distributor;

The Company represents that:

8.10
it has all necessary legal, regulatory or other licenses required to conduct business in the domicile of the Fund and to perform its obligations under this Agreement;

8.11
it has full authority to enter into this Agreement and this Agreement shall be a valid and binding obligation on the Company.

9.
EU Tax Considerations

The Distributor acknowledges that if the Company is domiciled in the European Union, the Company is required to determine for the purposes of the EU Savings Directive (EU Directive 2003/48 of June 3, 2003) and implementing legislation, whether the Company is acting as paying agent. Upon request of the Company, the Distributor agrees to provide all information that the Company may require to comply with its obligations under any implementing legislation of the EU Savings Directive.
10.
Liability

10.1
Neither party shall be held liable for any actions, costs, damages, expenses or reasonable legal fees incurred by the other, its officers or employees save to the extent that these are caused by its negligence, bad faith, fraudulent behaviour, wilful default or otherwise by its breach of this Agreement.

10.2
Each party accepts liability for and agrees to compensate the other party and its respective agents, officers and employees against any actions, costs, damages, expenses, proceeds and reasonable legal fees ("Claims") arising out of any breach by the first party of the Agreement or of any failure by the first party to comply with all applicable laws and regulations, save to the extent that the Claims arise as a result of the negligence, bad faith, fraudulent behaviour, wilful default or otherwise any breach of the Agreement by the other party or any of its agents, officers or employees.

10.3
In the event paragraph 10.2 is invoked, neither party shall admit liability to a third party with respect to Claims arising and shall not accept or pay or compromise any such actions, proceedings, claims and liabilities without the prior written consent of the other party.

10.4
Neither party shall be liable for any loss caused by a delay in performing or a failure to perform their obligations under this Agreement, if such a delay or failure results from events or circumstances beyond their reasonable control and which constitute "force majeure" events.

10.5
Neither party shall be liable to the other for any special, indirect, incidental, punitive or consequential damages or for any loss of profits, good will or loss of opportunity whether foreseeable, known or otherwise.

11.
Assignment

A party may assign this Agreement in whole or in part only with the prior written consent of the other party. However, the Company may, but only with the prior notice to the other party, assign this Agreement to another entity belonging to its group.

12.
Intellectual property rights

The use of names, trade marks and other intellectual property matters is addressed in the Appointment Document.

13.
Termination

13.1
Either party shall be entitled to terminate this Agreement by giving not less than 30 days' notice in writing.

13.2
Notwithstanding the provisions of Clause 13.1, this Agreement may be terminated forthwith by one party giving notice in writing to the other in the event that:

(i)
the recipient of the notice has commenced liquidation or any analogous process (except a voluntary liquidation for the purpose of reconstruction or amalgamation upon terms previously approved in writing by the other party) or is unable to pay its debts or if a receiver is appointed of any of the assets of the recipient or if the recipient shall cease to be authorised to act as contemplated by this Agreement;

(ii)
the recipient of the notice has committed a material breach of its obligations under this Agreement and (if such breach shall be capable of remedy) has failed within 30 days of a written request from the other party to make good such breach.

13.3
Termination is without prejudice to transactions already initiated under this Agreement which will be dealt with in accordance with this Agreement. On termination of this Agreement, the Distributor shall be entitled to receive all fees and other monies accrued prior to such termination but shall not be entitled to compensation in respect of such termination.

14.
Confidentiality

14.1
Each party shall treat as strictly confidential all information received or obtained as a result of entering into or performing this Agreement which relates to the subject matter of these Terms or the other party. However, each party may disclose information which would otherwise be confidential to a supervisory authority, its professional advisers and auditors or if required by applicable laws and regulations. For the avoidance of doubt, the appointment of a Distributor under this Agreement and any information which is publicly available regarding the Company or the Funds, is not covered by the confidentiality obligations of this clause.

14.2
In addition, the Distributor authorises that any data supplied to the Company under this Agreement may be disclosed by the Company to any affiliate of the Company and other parties which intervene in their business relationship (e.g. external processing centres, dispatch or payment agents) including companies based in countries where data protection laws might not exist or be of a lower standard than in the European Union.

14.3
Each party undertakes to take such steps as are necessary to ensure that in relation to the performance of its functions under this Agreement, it complies with all relevant data protection legislation.

14.4
The restrictions contained in this clause shall continue to apply after the termination of this Agreement without limit in time.

15.
Notices

Any notice or other communication given or made under this Agreement shall be in writing and sent by ordinary post, registered mail, personal delivery, electronic mail or facsimile to the relevant address included in the Appointment Document. Telephone calls between the parties or persons appointed by the parties may be recorded. The parties will inform their employees of such recording.
16.
Variation

This Agreement can only be modified by a hard copy document in writing bearing the physical signature of both parties except where the parties have agreed and specified in the Appointment Document that they will accept dematerialised forms of communication including electronic signatures for recording the modification of this Agreement.

17.
Severance

The possible nullity or invalid nature of any of the provisions contained within this Agreement shall not affect the validity of the remaining provisions. Furthermore, the parties shall endeavour to replace the void provision by another of equivalent economic effect.

18.
Governing law

This Agreement shall be governed by and construed in accordance with the laws indicated in the Appointment Document and the parties submit to the exclusive jurisdiction of the courts indicated in the Appointment Document.






















































